





THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON « D. C. 


THE Ligrary OF The 


The Reorganization Act of 1958 0 
ADM Arleigh Burke, USN CT 13 i958 


UNIVERSITY oF ILLINOIS 


A Plot of the Rocks and Shoals in the MCM, 1951, 
with an introduction by 
CAPT Edward J. Taylor, USN 


Naval Reserve Law 
Program Information Recent JAG Opinions 


JAG Bulletin Board The Tax Shelter 


Legal Assistance Notes CMR Digests 


NAVEXOS P-523 OCTOBER 1958 











The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 


Use of funds for printing this publication has been 
approved by the Director of the Bureau of the Budget, 
10 September 1957. 





REAR ADMIRAL CHESTER WARD, USN 
Judge Advocate General of the Navy 





CAPTAIN WILLIAM C. Mott, USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





LIEUTENANT COMMANDER ANDREW J. VALENTINE, USN 
Editor 





For sale by the Superintendent of Documents 
U. 8. Government Printing Office, Washington 25, D.C. (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
35 cents additional for foreign mailing. 





, NAVAL RESERVE LAW 
” PROGRAM INFORMATION 


onan w 24" NON-PAY ORDERS 


lak 


With the continuing emphasis on economy, there is 
no question that more and more Inactive Reserve law- 
yers will be forced to take training duty in a non-pay 
status. While orders directing such duty do not provide 
for pay and allowances, they do provide for travel and 
subsistence. Normally, in the past, any orders pro- 
viding for travel authorized the individual officer to 
perform the travel directed at his own expense subject 
to reimbursement. Generally, travel by private vehicle, 
was utilized. While this was the situation, all are cau- 
tioned that this authority no longer exists as far as 
“non-pay” orders are concerned. 

Change 67 to the Joint Travel Regulations states in 
part “6003 ACTIVE DUTY TRAINING WITHOUT 
PAY.” 

1. (CH 67) GENERAL. Upon call (or order) to or 
relief from active duty training without pay... 
members of the Reserve components will be entitled 
to transportation and subsistence as prescribed in 
subparagraphs 2 and 3 for travel to and from such 
ee 

2. TRANSPORTATION. Transportation in kind 

(Government transportation request, Government 

conveyance, or transportation procured by the Gov- 

ernment) or, in the event such transportation is not 
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provided the member through no fault of his own, 

the member is entitled to reimbursement of the trans- 

portation expenses actually incurred ... not to ex- 
ceed the cost to the Government had transportation 
been furnished .. .” (Emphasis supplied.) 

It is readily apparent an interpretation of the itali- 
cized words is the key to determining whether or not 
an Inactive Reserve officer is entitled to reimbursement 
for transportation expenses when performing travel 
pursuant to “Non-Pay” orders. 

In cases which have arisen reimbursement for travel 
performed at own expense was denied unless the claim- 
ant was able to produce a certification from the order 
issuing command (District Headquarters) that a T. R., 
Government conveyance, or transportation procured by 
the Government, was unavailable. It is more than 
doubtful if any Naval order issuing command would 
ever be in a position to issue such a certification. In 
view of what appears to be an ever-increasing utiliza- 
tion of non-pay orders it is of extreme importance that 
officers accepting such orders be mindful of the fore- 
going. While it may be necessary, in order to obtain 
training duty, to accept orders which do not authorize 
pay and allowances, it is not necessary to travel at 
“your own expense”. T. R.’s are available. Make use 
of them and spare the pocketbook. 
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THE REORGANIZATION ACT OF 1958 


By ADMIRAL ARLEIGH BURKE, USN 
CHIEF OF NAVAL OPERATIONS 


N EARLY AUGUST the Defense Reorgani- 
zation Act of 1958 was enacted into law. 
Since it is now the law upon which the na- 

tional defense will be based, it can be expected to 
have a decided influence upon future military 
effectiveness. The law itself is important; its 
implementation will be important. It is, there- 
fore, a law which every person in the Depart- 
ment of the Navy—especially the officers of the 
Navy and Marine Corps—should understand 
and follow. Certain changes were made by it in 
the Department of Defense. Other administra- 
tive changes can be expected to develop as its 
provisions are placed in effect. 

This law clearly and unequivocally establishes 
the Department of Defense as a composite or- 
ganization under the direction, authority and 
control of the Secretary of Defense. This sup- 
plants any previous interpretation of the De- 
partment of Defense as a “federation” of 
autonomous departments. The direction, au- 
thority, and control of the Secretary of Defense 


) are superior in all respects to the direction, au- 


thority, and control vested in any other official 
in the defense establishment. The Secretary 


. of Defense will become involved in operations 


as well as in policy determination. His office 
may have executive as well as staff functions. 
His organization has these principal compo- 
nents—the Office of the Secretary of Defense, 
the three military departments, The Joint Chiefs 
of Staff, and the combatant command structure. 

These components generally indicate the na- 
ture of the two lines of control which will obtain 
within the defense establishment—a line of 
operational command from the President and 
the Secretary of Defense directly to the com- 
batant forces, and a line of administration and 
support through the military departments. The 
character of the unified command structure has 
been given added sharpness by describing the 
unified and specified commands as “combatant” 


and giving them the purpose of performing 
military missions. 

The Joint Chiefs of Staff system is retained. 
The Joint Chiefs now are drawn into operations 
and placed in a direct relationship to the com- 
mand line running from the President and 
Sécretary of Defense to the combatant com- 
mands. The size of the Joint Staff has been 
increased to 400 so that it can absorb duties 
previously discharged by the Executive Agen- 
cies and by the committees of the Joint Staff. 
It has been announced that this staff will be 
organized along conventional staff lines, i. e., 
having divisions J-1 through J-6, etc. 

The Reorganization Act does not change the 
roles and missions of the services already estab- 
lished in law. The Military Departments—the 
Department of the Navy specifically including 
naval aviation and the U. S. Marine Corps— 
continue to be separately organized under their 
own Secretaries, subordinate to the Secretary 
of Defense. The military services specifically 
will not be merged. Procedures have been es- 
tablished whereby functions may be admin- 
istratively transferred, reassigned, abolished or 
consolidated. In this regard the Congress re- 
tains its prerogatives with relation to matters 
already legislated and its constitutional duty to 
“provide for the common defense.” 

Short of matters already legislated by the 
Congress, the freedom of the Executive Branch 
te realign functions remains unaffected. In case 
of actual or threatened hostilities the President’s 
transfer authority with regard to functions 
is completely free except that he may not per- 
manently abolish them. The law also emphasizes 
and enlarges the attention paid to research and 
development of new weapons under the urgency 
of modern technology. 

The Act de-emphasizes the military command 
authority of the Chief of Naval Operations. 
Though as a member of the Joint Chiefs of 


OCTOBER 1958 








Staff the Chief of Naval Operations will par- 
ticipate in the command function of the Secre- 
tary of Defense, naval forces assigned to the 
combatant commands are not subject to com- 
mand by the Chief of Naval Operations as such. 
Forces not assigned to the combatant commands 
will be supervised by the Chief of Naval Oper- 
ations and the Commandant in whatever con- 
text the Secretary of the Navy may determine. 
More than that the Chief of Naval Operations 
will exercise such supervision over other mem- 
bers and organizations of the Navy and the 
Marine Corps as the Secretary of the Navy de- 
termines. This could extend to activities and 
agencies other than those usually classed as 
“operating forces,” e. g., components of the 
Shore Establishment, etc. In view of the de- 
partmental responsibilities for administration 
of all forces, such as in support, training, and 
like matters, it is expected that the Chief of 
Naval Operations’ duties will align somewhat 
more towards these areas than heretofore in 
continuation of his statutory duty as “principal 
naval adviser and naval executive to the Secre- 
tary of the Navy on the conduct of activities of 
the Department of the Navy.” 

These are some of the more notable changes 
which are effected by the new law. They may 
acquire greater or less significance as time goes 
on and the interpretations of the various pro- 
visions begin to crystallize. To help in a 
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further understanding of the Reorganization 
Act of 1958, the Judge Advocate General of the 
Navy intends to present a more detailed analy- 
sis of the provisions of the law in a forthcoming 
issue of the JAG JOURNAL. 


Alig Parke 
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THEFT CLAIMS 


Information has recently been supplied by the Claims 
Office, Office of the Judge Advocate General, which in- 
dicates that claims for thefts from automobiles while 
the claimant is traveling under orders may be paid. 
In deciding whether or not a claim of this nature 
should be paid, three factual determinations are made: 
(1) Was the claimant’s loss incident to travel under 
orders. (2) If it was, was the claimant negligent. 
(Failure to lock trunk, leaving pilferable items un- 
attended in a car, etc.) and (3) Was the actual theft 
committed. Evidence should be obtained corroborating 
the statements made concerning an alleged theft. Thefts 
of property in the custody of the claimant while travel- 
ing under orders not from automobiles but from hotels, 
trains, bus terminals, or the like are treated under the 
same principles as thefts from automobiles. 
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INCOME TAX NOTES 


EDUCATION EXPENSES—Extension of time for 
filing 1954 returns—On 4 April 1958 the Revenue Serv- 
ice liberalized rules for deducting education expenses, 
but many taxpayers were unable to file refund claims 
within the limitation period which expired 15 April 
1958. The Technical Amendments Act of 1958 extended 
the time for filing 1954 claims until 3 November 1958. 
The deduction is available to school teachers, profes- 
sional individuals, and employees who incur education 
expenses to maintain or improve the necessary skills 
required in business or employment and by employees 
who are required by their employer to attend school in 
order to keep their jobs. Deduction is not allowed 
where education is undertaken primarily to obtain a 
degree, for general education, or for the purpose of 
(Continued on page 17) 
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A PLOT OF THE ROCKS AND SHOALS 
in the 


MANUAL FOR COURTS-MARTIAL, 1951 


with an introduction by 


CAPTAIN EDWARD J. TAYLOR, USN 
ASSISTANT JUDGE ADVOCATE GENERAL, ACTING 
(MILITARY JUSTICE) 


INCE THE ADVENT of the Uniform Code 
of Military Justice in 1951, a vast number 
of cases have been decided by the United 

States Court of Military Appeals. Because the 
Manual for Courts-Martial, 1951, is subject to 
judicial interpretation as is any law or regu- 
lation, many of these decisions have required a 
reexamination of certain of its provisions. The 
Court has not been reluctant in supplanting a 
literal interpretation of the Manual in order 
to more closely accomplish the intent of the law 
makers. It has frequently found the Manual to 
be in conflict with the provisions of the Code. 
To date there have been no official changes to 
the Manual which reflect these decisions. 

The U. S. Naval School (Naval Justice) is 
the training ground for Navy personnel en- 
gaged in the administration of military justice. 
Close to 2,000 students a year are trained at this 
School by a staff of 18 officers, 15 of whom are 
law specialists. The Naval School (Naval Jus- 
tice) has, since May 31, 1951, contributed much 
toward giving operative effect to the UCMJ. 
The School has now made a significant and 
major contribution to the field of military jus- 
tice. 

To enhance the effectiveness of the adminis- 
tration of military justice, the Naval Officer- 
Lawyers whose staff the U. S. Naval School 
(Naval Justice), have prepared an unofficial 
annotation to the Manual. This annotation is 
printed in the following pages of the JAG 
Journal. It includes the COMA Decisions and 
the Executive Orders that have made substan- 
tial changes to the Manual for Courts-Martial, 
1951. 

The annotation is current up to 1 August 
1958. It has been set out in terms of the Manual 
1. See, Yes—cite the JAG Journal, the JAG Journal, Feb. 1949, p. 4. 





to permit an immediate identification with this 
primary source of law and has been arranged 
within the following pages of the JAG Journal 
so that the annotations may be cut out and 
pasted within the Manual itself. Because of the 
unique arrangement the entire work of the 
Naval School (Naval Justice) could not be pub- 
lished in this issue of the Journal. The re- 
mainder will appear in subsequent issues. Cer- 
tain of the annotations have been footnoted. 
All the footnotes have been collected and appear 
on page 20. 

The changes to the Manual described herein 
are not to be considered as determinations 
promulgated by the Judge Advocate General. 
They are of an unofficial nature and are not 
binding as legal authority. They may, however, 
be cited in judicial proceedings as persuasive 
authority just as any other matter which appears 
in the JAG Journal. The changes purport to 
be accurate statements of law and are legally 
valid. They may be used for two purposes— 
as a source of secondary authority and to fur- 
nish a means for legal research. They provide 
another means for improving and speeding up 
the administration of justice by providing an 
immediate reference to those cases which must 
be considered when those charged with the ad- 
ministration of justice and discipline refer to 
the Manual for direction. This is a part of the 
continuing All Navy Program—OPERATION 
TAPECUT, and it manifests a result of our con- 
tinuing efforts to meet the challenge spelled out 
by Secretary Gates in the January—December 
issue of the JAG Journal: “To speed up and 
simplify the administration of justice without 
sacrificing the quality of justice administered 
in the Navy.” 

(Continued on page 6) 
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LEGAL ASSISTANCE NOTES 


A WORD OF CAUTION 


Tue FIRST, and probably most important, document in- 
volved in buying a house is the sales contract. This 
may be called by different names in different states, 
such as “purchase agreement,” “escrow agreement,” 
“contract to buy and sell,” etc., but in all jurisdictions 
it has the same general meaning. It forms the basic 
agreement between the buyer and seller and sets the 
pattern for the events which are to follow. Most of the 
time a printed form is used for this contract. The form 
is usually set up to provide the minimum requirements 
of common law and the statutory law of the state where 
the land is located. The special agreements between 
the buyer and seller, if any, must be added. Generally 
speaking the following matters should be covered: 

Identity of the seller and buyer and their obligation 
to sell and buy respectively; the purchase price; a gen- 
eral description of the property involved; the terms of 
the sale—or how the purchase price is to be paid; the 
type deed to be given and the kind of title guaranteed 
(it should be marketable) ; how taxes, interest, insur- 
ance, and rent are to be prorated; the time of con- 
veyance and when possession is to be given; who is to 
bear the loss in case of damage to the property after 
the contract is signed but before settlement date; any 
special agreements incident to the particular transac- 
tion, such as conditioning the sale on the obtaining of 
an FHA appraisal in a certain amount, the obtaining 
of a certificate of termite inspection, etc. 


Mosr OF THESE matters are fairly obvious and cause 
little or no trouble. There is one area, however, that 
creates a problem, and warrants brief discussion. 

This is the matter of settlement date or time for per- 
formance and the interrelated question of possession 
of the premises. A stock clause used in one locality 
reads substantially as follows: “The purchaser agrees 
to comply with the terms of the sale herein within 
onmant days from the date of acceptance by owner or 





as soon thereafter as title can be examined and papers 
prepared...” The seller’s obligation is not even men- 
tioned. When the real estate agent or the seller tells 
you that 60 days or 90 days is the usual time for settle- 
ment, you automatically think that two or three months 
is more than enough time for everything to be taken 
care of. The problem arises when you arrive on the 
60th day with your wife, children, and dog and find 
you can not get possession for one reason or another 
and have to move into an apartment or motel. This 
can involve a real hardship to a purchaser. The situ- 
ation occurs more often in new construction where the 
house is not completed by a promised date, but can also 
creep into a transaction involving an existing structure. 
The whole thing arises usually through a basic mis- 
understanding. To the average person when an act is 
to take place in 60 days, that means you start counting 
right now and on the 60th day, the act will occur. This 
is not necessarily so in the law of contracts. Unless the 
contract specifies that “time is of the essence” 
either party would have a reasonable time after the 
time specified in which to perform his part of the bar- 
gain. A reasonable time would depend on the particu- 
lar circustances of the case. 

It is recommended that the desirability of making 
time of the essence in a contract involving new con- 
struction always be considered. With an existing house 
the question of getting actual possession can be handled 
by specific agreement for a day certain which has no re- 
lation to the time of settlement or closing. This may 
involve the purchaser having to pay rent for the period 
between possession and settlement, but the amount is 
normally just sufficient to cover the seller’s mortgage 
payments, insurance, etc. Don’t forget that in a trans- 
action involving real estate the advice and services of 
a lawyer are usually required and are always desirable. 


LCDR NATHAN COLE, JR., USNR 
Office of the Judge Advocate General 





RECENT JAG OPINIONS 


DEPENDENTS’ MEDICAL CARE ACT—Eight year active duty require- 
ment does not apply to members retired by reason of physical 
disability. 

@ A member of the naval service was retired from the 
Navy on 9 May 1958 by reason of physical disability 
pursuant to 37 USC 272. His wife was denied medical 
treatment under the Dependents’ Medical Care Act of 
1956, for the reason that he had not completed eight 
years of service, which was thought by the local medical 
authorities to be required. 


JAG JOURNAL 


Section 301 of the Dependents’ Medical Care Act 
entitles dependents of retired members of the uniformed 
services to medical services. In section 103 (a) 3 the 
term “retired member” is defined for purposes of the 
Act as: 

“A member or former member of a uniformed service 

who is entitled to retired, retirement or retainer pay 

or equivalent pay as a result of service in a uniformed 

service, other than a member ... entitled to retired 

or retirement pay under (Public Law 810 of the 80th 
(Continued on page 17) 
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THE TAX SHELTER 


JOINT RETURNS—A POSSIBLE PITFALL 


Tue INDIVIDUAL INCOME tax law is now forty-five years 
old, and for forty-five years the tax payer has tried to 
minimize his tax burden. One way to do this may be 
to break the habit of needlessly filing joint returns. As 
a general rule the joint return results in a lower tax, 
but this is not an invariable rule. Don’t take the joint 
return for granted. 

Congress passed the so-called “split income provision” 
in 1948 in order to give everyone in the nation the same 
benefits that had been exclusively enjoyed by residents 
of community property states. Though in practice the 
taxable income is no longer “split” on a joint return, 
the result is accomplished by the use of joint tax 
schedules and tables. The tax savings are considerable 
when one spouse has no income or when there is a 
large difference in the incomes. Yet even here there 
may be a pitfall. The “split income” does not always 
benefit and may result in a tax disadvantage. Re- 
member that after the due date for filing returns a 
joint return cannot be replaced by two separate returns. 
While married persons filing separate returns may 
change their election and file a joint return within 
three years from the date the original return was due, 
it doesn’t work in reverse. Let’s consider only a few 
examples where a joint return can cause a disadvan- 
tage—a higher tax. 


Tuere ARE MANY instances where servicemen find their 
parents may not be additionally claimed as dependents 
for obtaining a further increase in Navy allowances. 
Yet this result does not mean that the parents cannot 
be claimed as dependents for Federal income tax pur- 
poses. If a serviceman allots a certain sum per month 
for the express support of one parent, and this sum 
amounts to over one-half of the support of that parent, 
he may claim that parent as a dependent providing 
that parent does not file a joint return. Frequently, 
in such a situation, the father’s income tax would not 
be effected by the joint return because his income is so 
low that he doesn’t even need his wife’s exemption. His 
return is filed jointly only because of habit. Here, no 
one would obtain a tax benefit for the mother. 

A like situation exists where parents continue sup- 
porting the newly weds during college—sometimes at a 
cost of $2000 or more per year. During summer vaca- 
tion both husband and wife frequently work—suppose 
during the summer of 1957 the husband earned as much 
as $825 and the wife $610 (withheld income tax of $130 
and $70 respectively). If they “shrewdly” filed joint 
returns they would have reduced a $31 tax to $19. The 
$12 difference may have proved a substantial saving to 
the couple. But what of the parents? The over $600 
income did not disqualify the students from being 
claimed as dependents, even though they were married 
and over 18 years of age. Had they advised the “chil- 
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dren” not to file a joint return they might have saved 
hundreds of dollars. For parents of both whose top tax 
rates were 30% and 43% in 1957, the cost of the joint 
return would have been $438 minus $12. 


Sometimes a coupLe, even though on the verge of a 
marital rift, can’t resist the lure of saving taxes on a 
joint return. Even after separation or divorce, each 
cosigner on a joint return may be liable for deficiencies, 
penalties, and interest, and he or she stands to bear the 
entire payment should the other be judgment proof. Or 
suppose that after filing a joint return but before a 
substantial refund is received a couple separate. When 
it arrives the check is made out in both names. It re- 
quires the endorsement of both spouses who may be in 
“complete disagreement on who’s entitled to the proceeds. 
The difficulties may not be worth the tax saving of the 
joint return. 


Taxe THE AREA of investment transactions. Suppose 
you and your wife both had salaries or other income in 
1954 and at the same time had substantial losses say, 
$6,000 and $4,000 respectively on the sale of securities 
held for over six months (a long term loss). Suppose 
you had filed joint returns for 1954, 1955, 1956 and 1957, 
claiming the $1,000 maximum capital loss deduction 
allowed on a joint return. By 1958 you would have 
remaining a joint “net capital loss carry-over” of $6,000. 
Had you filed separate returns from the beginning, you 
could have deducted $1,000 for six years and your wife 
$1,000 for four years leaving no unused balance. 

On a joint return a “capital loss” of one spouse will 
offset a “capital gain” of another so that the greatest 
effect of the “50% deduction” applicable to “net long 
term gains” may be lost. In other words, long term 
capital losses go further if they can be applied to offset 
ordinary income rather than long term capital gains. 
Suppose that H had a net long term capital gain of 
$2,000, and W had a capital loss of $1,000. On a joint 
return the $1,000 loss to W would offset $1,000 of the 
long term gain of H, leaving a net long term gain of 
$1,000, of which one-half or $500 would be taxed. On 
separate returns H would include only 50% of $2,000 
or $1,000, and W could offset her $1,000 loss against 
ordinary income thereby realizing the greatest benefit 
of the $1,000 loss offset. 


Competicatep? Perhaps, but it demonstrates another 
example of tax disadvantages in filing joint returns. 
Yet the caveat is simple. Remember, the habit of filing 
a joint return does not invariably result in a tax saving. 
Consider thoroughly all the possible effects before 
blindly filing that joint return in 1959. 


JALMER O. ROLFSON 


OCTOBER 1958 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast of current 
trends in naval law. To accomplish this purpose, digests have 
been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law cov- 
ered by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


VOIR DIRE—The president of a court-martial can, on voir dire, by 
his non-judicious remarks so inflame the membership thereof that 
the court would be incapable of sitting in judgment on the accused. 
U. S. v. LYNCH, 9 USCMA 523, 26 CMR 303. 


@ During the trial of an Army officer who pleaded 
guilty, inter alia, to a charge of larceny, the president 
of the court-martial objected to taking a voir dire oath. 
Thereafter, the following colloquy occurred during de- 
fense counsel’s voir dire of the president: 

“DC: ... Assuming that an officer has been tried 
for the offenses of absence without leave, larceny of 
approximately $12,000.00, making a false official 
statement and uttering a check and has been con- 
victed of those offenses and you are deliberating on a 
proper sentence in his case, would you feel compelled 
to vote for his dismissal from the service regardless 
of the mitigation offered by the defense? 

“The president: ] I certainly would.” 

The law officer sustained an objection to the question 
upon the ground that it was hypothetical. Further, in 
the voir dire examination, the president testified that 
during a recess he had commented to other members of 
the court-martial upon the question addressed to him by 
defense counsel. He also stated that he had said to 
other court-martial members during the recess that he 
regarded having been placed under separate oath as an 
implication against his honor. He then addressed in- 
dividual civilian defense counsel as follows: 

“You, as a civilian lawyer, may not be aware that 
an officer of the United States Army is bound to tell 
the truth. 


* * * * ” 


“Possibly, in civilian courts, you do not trust the 
witnesses or the members of the jury. This is not a 
jury. This is a court—it’s a military court. It is a 
custom of the service—from all usage of the military 
courts—that those members of the court are officers 
and—I’m running out of words. I think you know 
what I mean. There is a difference between civilian 
trials and military trials. 

Defense counsel challenged the president for cause. The 
court-martial voted adversely to his challenge and de- 
fense counsel thereupon peremptorily challenged the 
president. 

HELD: Error. 

The president of the court so inflamed the membership 
thereof that the court was incapable of sitting in judg- 
ment of the accused. 
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“It is the right of a defendant accused of crime to 
have nothing reach the mind of the jury concerning the 
case except strictly legal evidence admitted according 
to law, and if facts prejudicial to him reach the jury 
otherwise, it is the duty of the trial judge to withdraw 
a juror and grant a new trial.” Griffin v. United States, 
295 Fed 437 (CA 3d Cir) (1924). 

“It is the duty of the trial judge to maintain the in- 
tegrity of trials by jury, and if it appears at any stage 
of the trial before the verdict that misconduct of any 
juror or other person has tainted the panel with any 
sort of corruption, or intimidation, or coercion, the trial 
should be stopped and a mistrial granted.” Klose v. 
United States, 49 F. 2d 177 (CA 8th Cir) (1931). 

“To be sure, the jury should pass upon each case free 
from external causes tending to disturb the exercise of 
deliberate and unbiased judgment.” United States v. 
Sorcey, 151 F. 2d 899 (CA 7th Cir) (1945). See also 
Smith v. United States, 238 F. 2d 925 (CA 5th Cir) 
(1956). 

In the present case it does not appear open to ques- 
tion but that the actions of the president improperly in- 
fluenced the other members of the court-martial. We 
note his intemperate language addressed to individual 
civilian defense counsel, the mistake inherent in his 
statement that “There is a difference between civilian 
trials and military trials,” and also the impropriety of 
his conversation with the other court-martial members 
during a court recess on the subject of impugnment of 
his military honor. His unbridled outburst demon- 
strated so completely his lack of judiciousness as to 
deprive the court-martial of that judicial caliber de- 
manded by the Code. In short, as a result of his course 
of conduct, the court-martial became incapable of re- 
ceiving a plea of either guilty or not guilty. 

In United States v. Richard, 7 USCMA 46, 21 CMR 
172, we held it to be an abuse of discretion to deny a 
defense motion for mistrial when the accused had been 
improperly and grievously injured by the actions of a 
court-martial member. In the present case the defense 
motion for a mistrial should have been granted. 


FINE/FORFEITURE—*“‘A forfeiture is a lesser penalty than a fine 
and * * * a reviewing authority in the exercise of his mitigating 
powers may reduce a fine to a forfeiture. Such action does not 
constitute an illegal commutation but merely a reduction in the 
degree and quantity of punishment’’—that portion of para. 88c, 
MCM, 1951 “which prohibits the reduction of a fine to a forfeiture 
is erroneous.” 


@ Two issues were raised on this appeal to the United 

States Court of Military Appeals, one relating to the 

instructions on findings and the other to the propriety 
of the convening authority’s action on the sentence. 
The president announced the following sentence: 

“¢* * * it is my duty as the president of this court 

to inform you that the court in closed session, and 

upon secret written ballot, two-thirds of the members 
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present at the time the vote was taken concurring, 

sentences you to: To be discharged from the Service 

with A Bad Conduct Discharge, to be fined $65.00 a 

month for a period of 6 months, to be confined at hard 

labor for a period of 6 months.’ ” 
The court adjourned following the announcement. 

“The special court convening authority approved the 
sentence but suspended the execution of the punitive 
discharge. The action also provided that the ‘forfei- 
tures’ shall apply to pay and allowances becoming due 
on and after the date of the action. The supervisory 
authority, pursuant to the recommendation of the divi- 
sion legal officer, disapproved the findings of guilt of the 
unauthorized absence offense and approved only that 
portion of the sentence as approved and suspended by 
the convening authority, as provided for ‘bad conduct 
discharge, confinement at hard labor for four months 
and forfeiture of $65.00 per month for four months.’ 
The findings and sentence were subsequently approved 
by a Navy board of review.” 

Addressing itself to the issue of the propriety of the 
convening authority’s action on the sentence, the Court 
said: “The accused claims here as he did below that the 
reviewing authority’s action in converting a fine into a 
forfeiture amounted to an illegal commutation which 
now renders that portion of the sentence void. In sup- 
port of this contention, he relies heavily upon paragraph 
88c, Manual for Courts-Martial, United States, 1951, 
which provides that: ‘a fine may not be changed to a 
forfeiture, nor a forfeiture to a fine, as this action would 
constitute commutation.’ He insists that only the Presi- 
dent of the United States and the Secretary of a Depart- 
ment (or such Under Secretary or Assistant Secretary 
as may be designated by him) are authorized to com- 
mute a sentence. Paragraph 105a, Manual, supra. 

“The Government, on the other hand, urges that the 
reviewing authority’s action on the sentence was not a 
commutation. It argues that the reviewing authority 
merely ‘substituted’ the word ‘forfeitures’ in order to 
convey the true intent of the court-martial which ‘ob- 
viously inadvertently used the word “fined”.’ Support 
for this position is claimed by reference to the fact that 
the word ‘fine’ was not stated as a lump sum figure nor 
was it made payable to the United States. * * * Fur- 
thermore, the imposition of a fine is usually accompanied 
by a provision in the sentence that in the event the fine 
is not paid, ‘the person fined shall, in addition to any 
period of confinement adjudged, be further confined 
until a fixed period considered an equivalent punishment 
to the fine has expired.’ Paragraph 126h (3) of the 
Manual, supra. The board of review in affirming the 
findings and sentence as approved held the use of the 
word ‘fine’ was due ‘to ignorance of its legal meaning’ 
and that the intent of the court-martial was to adjudge 
forfeitures. 

“As a background for consideration of this issue a 
proper understanding of the essential differences be- 
tween a fine and a forfeiture should prove helpful. A 
fine which is in the nature of a judgment makes one 
‘pecuniarily liable in general to the United States for 
the amount of money specified in the sentence.’ Para- 
graph 126h (3), Manual, supra. A forfeiture, on the 


other hand, merely deprives one ‘of the amount ex- 
pressly stated in the sentence and applies for the number 
of months or days expressly stated.’ Paragraph 126h 
(2) of the Manual, supra. Stated differently, one 
against whom a fine has been adjudged owes to the Gov- 
ernment the amount of money specified in the sentence 
whether he receives any compensation or not. In order 
to satisfy this debt, the Government may bring suit in 
the same manner as it would to collect any other debt 
due and owing the United States. * * * A forfeiture, 
however, deprives one of his right to receive an amount 
of money to which he otherwise would be entitled. A 
sentence which includes a forfeiture thereby relieves 
the Government to the extent provided in the sentence 
of its obligation to pay the amount due and forfeited 
and an accused has no legal right to the amount so 
forfeited.” 1 Comp. Gen. 291, December 1, 1921. 
“Historically, in the military service fines were 
‘mainly’ imposed with a view to reimbursing the Gov- 
ernment for some pecuniary loss occasioned by an of- 
fense committed by one of its members. Winthrop, 
Military Law and Precedents, 2d ed., 1920 Reprint, page 
“398. * * * In the 1949 Manual for Courts-Martial, U. S. 
Army, it was stated that a fine ‘should not ordinarily be 
adjudged’ unless an accused has been unjustly enriched 
at the expense of the Government. Paragraph 117c, 
Section B, Manual for Courts-Martial, U. S. Army, 1949. 
Cf. United States v. Gabriel, 3 CMR 407. A similar 
statement is also found in the present Manual. Para- 
graph 127c, Section B, supra. In addition, the current 
Manual authorizes the imposition of fines instead of for- 
feitures ‘in all cases in which the applicable article 
authorizes punishment as a court-martial may direct.’ 
Paragraph 126h (3), supra. In United States v. Houn- 
shell, 7 USCMA 8, 21 CMR 129, we held that an enlisted 
man could not be subjected to both fine and forfeiture 
in the same sentence. * * * We said in that case that a 
fine could not be imposed against an enlisted accused 
unless the case falls within the additional punishment 
provisions of Section B, paragraph 127c, Manual for 
Courts-Martial, supra. The additional punishment sec- 
tion states that a fine may be adjudged against an en- 
listed person ‘in lieu of forfeitures’ providing punitive 
discharge is also adjudged. It is clear, therefore, that in 
the instant case the court-martial could properly impose 
a fine against the accused instead of forfeitures. * * * 
“Tt remains next to consider what was the court- 
martial’s intent in adjudging a sentence which included 
a ‘fine.’ The board of review, which considered this 
case relied upon our recent holding in United States v. 
Bell, 8 USCMA 193, 24 CMR 3, in reaching its conclusion 
that the convening authority’s action was proper. In 
the Bell case, supra, we held that the convening author- 
ity could substitute the word ‘dismissal’ for the phrase 
‘to be dishonorably discharged from the service’ which 
was used in the court-martial sentence of a commissioned 
officer. We said in that case that whether the sentence 
is one of dismissal or dishonorable discharge, the ‘mani- 
fest intention of the court-martial’ was to separate the 
accused from the service under conditions of dishonor. 
Additionally, we noted that military tribunals have 
(Continued on page 16) 
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CMR Digests (Continued from page 13) 


consistently held through the years that where a court- 
martial adjudges a dishonorable discharge in a case 
in which the accused is an officer, the sentence may be 
effectuated by dismissal. 

“Our present case, however, cannot be decided on the 
rationale of the Bell case, supre, for here the court- 
martial sentence was perfectly correct and proper. We 
cannot speculate that the imposition of a ‘fine’ rather 
than ‘forfeitures’ was due to inadvertence or ignorance 
on the part of the court members. The court-martial 
sentence was in conformity with the permissible addi- 
tional punishments provided for in Section B, paragraph 
127c, Manual for Courts-Martial, supra, in that the 
court adjudged a punitive discharge but did not adjudge 
forfeitures. Furthermore, the mere fact that the court 
did direct that the fine be made payable to the United 
States is not crucial for both fines and forfeitures 
accrue to the United States ‘and cannot be adjudged by 
a court-martial for the benefit of any individual.’ 
Paragraph 126h (1), Manual, supra. 

“The Government concedes that a fine ‘could have been 
adjudged by this court-martial’ but insists that is not 
what the court intended to do. We are unable to adhere 
to this contention. We merely look to the four corners 
of the sentence and if valid on its face we cannot permit 
inquiry into the intent of the court-martial which ad- 
judged it. Cf. United States v. Nedeau, 7 USCMA 718, 
23 CMR 182. 

“The argument is made that a ‘fine must be adjudged 
in a lump sum figure whereas here, the fine was ad- 
judged at the rate of $65.00 a month for a period of 6 
months.’ Although it is true that it is preferable to 
state the amount of fine in a lump figure, the failure to 
do so is not a critical circumstance. The sentence is not 
so vague or indefinite as to be void. Cf. United States v. 
Gilgailon, 1 USCMA 263, 2 CMR 170. In effect the 
court-martial fined the accused a sum of $390.00 and 
provided that the sum be paid in equal amounts of $65.00 
each over a period of six months. This in itself is not 
such an unusual factor when it is remembered that in 
determining the amount of a fine ‘the court should con- 
sider the ability of the accused to pay.’ Paragraph 126h 
(1), Manual for Courts-Martial, supra. Furthermore, 
permitting an accused to pay a fine in installments over 
a period of time is recognized in the Federal courts. 
United States v. Baird, 241 F. 2d 170 (CA 2d Cir) 
(1957). See also Butterfield v. Taylor, 50 Ohio App. 
421, 198 NE 600. It is discretionary with a court- 
martial the manner in which a fine is to be paid. Surely 
an accused cannot complain if a court in assessing a fine 
is lenient in the manner of providing when and in what 
amounts such fine should be paid rather than demanding 
immediate total payment.” Cf. Dunaway v. Hodge, 127 
Ga. 690, 55 SE 483 (1906). 

“This brings us to the ultimate question of whether 
the convening authority’s action in substituting ‘for- 
feitures’ for the ‘fine’ was an illegal commutation. See 
Article 71 (a) and (b),10 USC § 871. * * * In United 
States v. Beezley, 63 BR 307, a board of review was 
called upon to consider the legality of the reviewing 
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authority’s action which proposed to ‘mitigate’ a sen- 
tence by substituting a forfeiture of $50.00 per month 
for a period of ten months in lieu of a fine of $500.00 
adjudged by the court. The board held that since there 
was a ‘substantial difference in the pecuniary liability 
attached to a fine as contrasted with a forfeiture,’ the 
reviewing authority’s action constituted an unauthor- 
ized exercise of his mitigating power. That portion of 
the sentence providing for forfeitures was set aside. 
The next case to deal with this question was United 
States v. Anderson, 75 BR 341. There the board had 
to determine whether a sentence to a lump sum forfeiture 
of $1500.00 was in excess of, or more severe than, a 
sentence to pay a fine of $1500.00. At the accused’s 
original trial the court imposed a sentence which in- 
cluded a fine of $1500.00. The reviewing authority, how- 
ever, disapproved the sentence and ordered a rehearing. 
At the second trial a sentence which included a lump 
sum forfeiture of $1500.00 was adjudged. After noting 
that the conclusion reached in the Beezley case was ‘not 
controlling as to this case,’ the board held the lump sum 
forfeiture was valid. In the course of its opinion it said: 

“ «* * * As both a forfeiture and fine are in effect 
recoverable from pay, the only substantial difference 
between the effects of the two penalties lies in the fact 
that a fine is a general obligation which continues after 
entitllement to pay ceases. It follow that, other things 
being equal, a sentence to a lump sum forfeiture is not 
a more severe penalty than a sentence to pay a lump sum 
fine of the same amount and, therefore, that a sentence 
in this case that the accused pay a forfeiture of $1500 
is legally sustainable.’ 

“The clear implication contained in the Anderson 
case, supra, is that a forfeiture would be considered a 
lesser punishment than a fine. This would certainly 
appear to be true when it is realized that quite often a 
fine is accompanied by a provision whereby if it is unpaid 
an accused may be confined ‘until a fixed period consid- 
ered an equivalent punishment to the fine has expired.’ 
Paragraph 126h (3), Manual, supra. United States v. 
Hounshell, supra; cf. Wagner v. United States, 3 F.2d 
864 (CA 9th Cir) (1925). The punishment in such cases 
is still the fine and the additional period of confinement 
adjudged for nonpayment is merely the mode of execut- 
ing the sentence, that is of enforcing the payment of the 
fine. It has been held by some courts that serving time 
for failure to pay a fine does not operate to discharge 
the fine, while other courts have reached a contrary con- 
clusion. See cases collected in 49 ALR 392. The deter- 
mination of whether or not to imprison for nonpayment 
of a fine is discretionary with the court. Boyd v. Archer, 
42 F. 2d 43 CA 9th Cir) (1930). Imprisonment to coerce 
payment of a fine, however, may only be enforced where 
such ‘consequence has been prescribed in the imposition 
of the sentence.’ Hill v. United States, 298 US 460, 56 
S. Ct. 760, 80 L. ed. 1283; cf. Boyd v. Archer, supra, 
where the court held that where the trial court did not 
direct additional imprisonment for failure to pay a fine, 
that part of the commitment inserted by the clerk calling 
for additional imprisonment on default was void. 

“We have earlier referred to paragraph 88c, Manual, 
supra, which states that ‘a fine may not be changed to 
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a forfeiture, nor a forfeiture to a fine, as this action 
would constitute commutation.’ This statement is not. 
only misleading but is questionable as well. As we 
have already observed, a fine has greater punitive char- 
acteristics than a forfeiture. In a word, it is greater 
punishment. To speak in terms of commuting a for- 
feiture to a fine is inaccurate for such action has nothing 
to do with commutation but is really a question of ag- 
gravation. By the same token, changing a fine to a 
forfeiture also has nothing to do with commutation but 
is simply a matter of mitigation. This concept is clearly 
recognized in paragraph 127c, Section B, Manual, supra, 
which permits the imposition of a fine ‘in lieu of for- 
feitures.’ Section B, supra, which is entitled ‘Per- 
missible additional punishments’ affirmatively indicates 
that a fine is greater than a forfeiture and for that 
reason it may be imposed as ‘additional’ punishment. 
We hold, therefore, that that portion of paragraph 88c 
which prohibits the reduction of a fine to a forfeiture 
is erroneous. 

“From what we have said it follows, therefore, that 
all other factors being equal, a sentence which includes 


a fine is a more severe form of punishment than one in 
which a forfeiture has been adjudged. There exist dis- 
tinctive characteristics in a fine which are not present 
ina forfeiture. The first is that a fine represents a debt 
which is due and owing the Government. Grier v. 
Kennan, 64 F 2d 605 (CA 8th Cir) (1938). The second 
is that such debt is payable regardless of whether an 
accused is paid or not and may be collected in the same 
manner as any other civil monetary obligation including 
execution against the property of the debtor. Smith v. 
United States, 143 F 2d 228 (CA 9th Cir) (1944). 
Third, a sentence may provide that a period of confine- 
ment be served if the debt is not paid. Hill v. United 
States, supra; United States v. DeAngelis, supra.” 

The Court concluded that a forfeiture is a lesser pen- 
alty than a fine and that a reviewing authority in the 
exercise of his mitigating powers may reduce a fine to 
a forfeiture. Such action does not constitute an illegal 
commutation but merely a reduction in the degree and 
quantity of punishment. Cf. United States v. Goodwin, 
5 USCMA 647, 18 CMR 271. U.S. v. Cuen, 9 USCMA 

_332, 26 CMR 112. 





Congress) who has served less than eight years of 

active duty...” (Emphasis supplied). 

The Judge Advocate General considered that the 
eight year active duty requirement contained in section 
103 (a) 3 of the Dependents’ Medical Care Act does 
not apply to members retired by reason of physical dis- 
ability. His opinion stated: 

“Public Law 810 provides for payment of retirement 

pay to Reserve personnel upon attainment of sixty 

years of age upon condition that application is made 
to the Secretary of the Navy and there is a determi- 
nation that twenty years of satisfactory federal serv- 
ices has been performed. Since this statute allows 
credit for certain periods of “other than active serv- 
ice”, it is quite appropriate for Congress to require a 
minimum of active service as a prerequisite to other 
benefits. Conversely, such an active service require- 
ment is manifestly inconsistent with the letter and 
the spirit of the statutes providing for disability re- 
tirement which require determination by the Secre- 
tary that a member “is unfit to perform the duties of 
his . . . rating because of physical disability .. .” 
(10 USC 1201). 


BLOOD SAMPLES—Civilian law enforcement agencies requesting. 


@ An opinion was requested of the Judge Advocate 
‘General concerning the legality of providing to civilian 
law enforcement agencies samples of blood taken from 
military personnel at military hospitals by naval medi- 
al personnel. It appeared that the civil authorities 
intended to use these blood samples for analysis and 
possible use against military personnel in criminal 
prosecution in civilian courts. 

The opinion stated: “such blood samples are to be 
assimilated with entries and information contained in 
health records of members of the naval service, and ac- 
cordingly must be deemed confidential for good cause 


found within the meaning of the Administrative Pro- 
cedures Act. Such blood samples therefore may not be 
made available to civil authorities except in accordance 
with the applicable regulations contained in Chapter 
VII, 1955 NS to MCM, 1951.” 


BULLETIN BOARD . . . (Continued from page 4) 


obtaining a new position or substantial advancement 
in the position already occupied. 


TRAVEL EXPENSES—Under Internal Revenue regu- 
lations recently issued, an employee who accounts to his 
employer for his business expenses will not be required 
to report them on his tax returns, except where allow- 
ances exceed expenses. The taxpayer need only state 
on his return that (1) his total reimbursement did not 
exceed his expenses (unless he desires to claim excess 
expenses) or (2) the excess reimbursement has been 
included in income. Any deduction for excess expenses 
must be supported by a list of advances, reimbursement, 
and expenses. Payment of fixed mileage and per diem 
in lieu of subsistence at rates not in excess of 125 per-° 
cent of the maximum mileage or per diem rates author- 
ized to be paid by the Federal Government in the 
locality in which the travel is performed will be deemed 
to be an accounting to an employer. (Revenue Ruling 
58-453, IRB 1958-37). 








MILITARY PERSONNEL DIVISION 


LCDR Larry G. Parks, USN, from COM 10 to Staff, 
CO, MarCorpScols, Quantico. 

ENS James T. Ronan, USNR, from Staff DESLANT 
to Staff NAS, Pensacola. ; 

ENS Joe S. Stephen, USNR, from RECSTA, Long 
Beach to LO, NAVSTA, Long Beach. - 

CAPT Robert A. Fitch, USN, from JAG to. Chief of 
Naval Research. 


17 OCTOBER 1958 
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FOOTNOTES TO A PLOT OF THE ROCKS AND SHOALS IN MCM, 51. 


. Note: Obiter dicta in this case by two of the members of the court 
is to the effect that jurisdiction as to an offense committed during 
a period of service that was so terminated is revived by reentry 
into the service, regardless of the duration of the hiatus, subject 
only to the statute of limitations. 

See changes to paragraph 73. 

Holding that failure to grant such a requested continuance was 
prejudicial error. It is suggested, in such a situation, that the 
continuance be granted in all cases except where it is patently 
frivolous. 

. Which indicated that notwithstanding the “geographically uni- 
versal” jurisdiction of a court-martial, and the fact that a motion 
for a change of venue is “unknown as such in military law”, un- 
questionably an accused is entitled to a fair trial—and to a change 
in place of trial when he can demonstrate the need therefor. 
(See also U. S. v. Vigneault, 3 USCMA 247, 12 CMR 3; U. S. v. 
Hagelberger, 3 USCMA 259, 266, 12 CMR 15.) The basic language 
comes from Rule 21 (a), Federal Rules of Criminal Procedure. 
See also U. S. v. Carter, et al., 9 USCMA 108, 25 CMR 37. 


5. In which the Court of Military Appeals adopted the rule of the 


Supreme Court in U. S. v. Moser, 266 US 236, as to an unmixed 
question of law. Also, the language reflecting the application of 
the rule of res judicata “even though the determination was 
reached upon an erroneous view or by an err pplication 
of the law” comes from the Moser Case. Even though this case 
(Moser) was a civil action the applicability of res judicata to 
criminal proceedings was established in U. S. v. Oppenheimer, 
242 US 85, and to miltiary criminal proceedings in U. S. v. 
Lawton, 28 BR (ETO) 293, 301. While it is difficult to conceive 
of a ruling in any case which does not gear facts to the law, or 
vice versa, it is considered advisable to modify 716 to indicate 
that an unmixed question of law, previously decided, can be sub- 
sequently contested by the same parties.) 

. The present language of 73a with respect to instructions is inade- 
quate. Although not incorrect insofar as it goes, 73a as it now 
stands is too general and is misleading for this reason. In 
drafting a revision, however, consideration had to be given to 
several factors. In the first instance care had to be exercised not 
to enlarge upon the requirements for instructions already imposed 
by the decisions of the Court of Military Appeals. Nevertheless, 
it appeared necessary to include in the revision of 73a a fairly 
detailed statement of instructional requirements so as to provide 
a guide for persons concerned with this subject presently and 
in the future. The reason for this conclusion was the experience 
already had with the present 73q which by implication let law 
officers, and other personnel working with military justice, to 
underestimate frequently in the past the legal requirements as to 
instructions. In providing a detailed statement of instructional 
requirements, however, it was necessary to avoid conveying, or 
continuing, the impression that paragraph 73a was an exclusive 
and definitive treatment on the subject. Accordingly, the first 
sentence of 73a contains a statement that the law officer is required 
to instruct the court on the “law applicable to the case.” This 
general statement is designed to put all law officers, and other 
persons concerned on notice that 73a is a guide merely, and that 
the ultimate responsibility for determining the necessary instruc- 
tions in the circumstances of a particular case rests on the law 
officer. 

Following this general stat t is an ation of the 
essential matters which must in most cases be covered by instruc- 
tions. In a variety of cases, the Court has held, where the 
accused has pleaded not guilty, that the law officer must instruct 
sua sponte upon the elements of the offenses charged and upon 
the lesser included off bly raised by the evidence. 
(U. S. v. Clark, 1 USCMA 201, 2 CMR 107; U. S. v. Lowery, 2 
USCMA 315, 8 CMR 115; LU. S. v. Sheehan, 1 USCMA 532, 4 
CMR 124; U. S. v. Richardson, 2 USCMA 88, 6 CMR 88; U. S. v. 
Clouter, 2 USCMA 244, 8 CMR 44. Accordingly, the revision has 
incorporated a mandatory requirement for instructing on the 
elements of the offenses and the lesser included offenses reasonably 
raised by the evidence. Likewise the law relating to insanity 
must be covered by the law officer where the issue is involved in 
the case.) U.S. v. Burns, 2 USCMA 400, 9 CMR 30. 
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. The revision deletes the stat 


The Court of Military Appeals has stated in several cases that © 
instructions sua sponte on affirmative defenses in issue under the 
evidence are mandatory. U.S. v. Ginn, 1 USCMA 453, 4 CMR 
45; U. S. v. Heims, 3 USCMA 418, 12 CMR 174; U. S. v. Lee, 3 
USCMA 501, 13 CMR 57. In U. S. v. Bigger, 2 USCMA 297, 
8 CMR 97, however, the Court indicated that, in the absence of 
a request, the law officer was under no duty to instruct on the 
defense of alibi. A blanket requirement for instructions on affirma- 
tive defenses in issue in every case, therefore, did not appear 
advisable for to do so might have the effect of expanding the 
requirements for instructions beyond the limits presently required. 

The definition of legal terms by the law officer is mandatory 
where a failure to give such a definition would amount to a failure 
to instruct on the elements of the offense. U. S. v. Jones, 1 
USCMA 276, 3 CMR 10; U. S. v. Gilbertson, 1 USCMA 465, 4 
CMR 57. Otherwise, however, such legal terms do not neces- 
sarily have to be defined. U. S. v. Dejewski, 3 USCMA 53, 11 
CMR 53; U. S. v. Felton, 2 USCMA 630, 10 CMR 128; U. S. v. 
Day, 2 USCMA 416, 9 CMR 46. From the foregoing, it may be 
concluded that instructions on affirmative defenses and instruc- 
tions defining legal terms are required sua sponte in many, but 
not all, cases. In view of this it appeared necessary and bene- 
ficial to include in 73a language which would alert law officers 
to the possible requirement in many cases for instructions defin- 
ing legal terms and relating to affirmative defenses. The present 
wording is designed to accomplish this without enlarging present 
instructional requirements. 

The cautionary note on the pitfalls of a mere reading of the 
elements of proof contained in the subparagraphs entitled “Proof” 
in the Manual was inserted for obvious reasons. The Court has 
repeatedly cautioned against a mechanical reading of the “Proof” 
subparagraph. 

This change is consistent with the change proposed in 73a and is 
recommended for the same reason. 

Above change made necessary by the revision of the first sentence 
of the subparagraph. 


. The revision of 73a providing for instructions on lesser included 


offenses in every case, if raised by the evidence, requires the elimi- 
nation of the permissive statement contained in this paragraph. 
Since findings by exceptions and substitutions often involve lesser 
included offenses a reminder of the mandatory requirement of 
73a is considered necessary. 





t relating to the defense of the 
statute of limitations to eliminate any implication that an accused 
may be found “not guilty” because of the operation of the statute. 
Criminal responsibility is not nullified by the running of the 
statute, but rather the trial or punishment for the act is prohibited 
after the period of the statute. (Art. 43). The present wording 
of 74f (3) also makes reference to finding an accused “not guilty” 
of r ble doubt as to his sanity. This has been 
clarified to provide that a finding of not guilty because of a reason- 
able doubt as to sanity must be based on such a doubt as to 
sanity at the time of the offense and not at the time of the trial. 
U. S. v. Williams, 5 USCMA 197, 17 CI*® 197, 
Certain decisions of the Court of Military Appeals have permitted 
the prosecution to prove a prior conviction without a direct show- 
ing that review is complete, by holding that, in certain circum- 
stances, it may be presumed that such review has been completed. 
As these decisions depend strictly on the peculiar circumstances 
involved, by far the safer practice is to require the prosecution to 
establish affirmatively that the prior conviction is final. 
Ibid. 
This language is taken from OpJAGAF 58-9, 5 of 15 February 
1951, and properly delineates the responsibility of the convening 
authority prior to trial. : 
Situations have apparently arisen in which tae law officer was 
not available to authenticate and the president of the court has 
signed in his «wn capacity and in the capacity of a ber on 
behalf of the law officer. Authentications was thus improperly 
executed by only one member officer. 
The Navy does not utilize the Court-Martial Data Sheet except in 
the discretion of convening authorities. 
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